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LEGITIMATION

Francisco Lee

1. Legitimation per subsequens matrimonium

From the time of Constantine, the rule of Roman law was that children born before
marriage were made legitimate by the subsequent marriage of their parents and this law
was later adopted by practically all the legal systems on the Continent and South American
Republics Until the Legitimacy Act of 1926, it formed no part of the law of England or of
Wales or of Ireland, though it existed in Scotland. It exists by statute in most states of the
United States though the conditions vary from state to state. By some statutes, acknowledg-
ment is alone sufficient, in others, marriage alone, in still others, both are required.
According to the French legal system, a formal acknowledgement of paternity or maternity
is an essential part of legitimation by subsequent marriage. The personal law of the
parent at the time of marriage determines whether legitimacy is dependent or not upon a
valid marriage, the law governing legitimation by subsequent marriage should determine
also the effect of an invalid subsequent marriage.

2. Legitimation by parental acknowledgment

Legitimation may be effected by parental acknowledgment or by conduct of public
reptite, so as to place the illegitimate child upon the foo{éing of a legitimate child. In eight
states of the United States by oral or written, and in Michigan, by written acknowledgment,
legitimation is performed for all intents and purposes. The conflicts rule of the United
States is the same as that concerning subsequent marriage; that of the domicil at the time
of the act governs. In the countries following the nationality principle, the rules are the
same as in the case of a subsequent marriage. Hence, a foreign legitimation agreeing with
the national law of all parties is recognized. Where the parties are of different nationality,
usually the father’s law alone is applied.

3. Leritimation by adoption .

Under the Roman law, the adoption was recognized. But it never found its way into the
law of England until the passage of the Adoption of Children Act, 1926. It is also recog-
nized by most of the Continental systems but not in the Netherlands, Norway or Sweden.

By Chinese Civil Code, the adoption does not legitimize an illegitimate child, it only
gives tha child a right of succession. Adoption statutes ssem to have been introduced in
the United States through the example of Louisiana and Spanish precedents. An adopted
person takes the same share of the property which the adopting parent could dispose of
by will as he would have taken if born to such parent in lawful wedlock. A number of
Latin-American countries do not recognize the institution of adoption.

Under the rule of locus regit actum, the form by which and, the circumstances under
which, the adknowledgment of illegitimates take place must follow the law of the forum.
Rights of inheritance are referred to the personal law of the deceased, be it the father or
the child.



